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Hon'ble Rajan Roy.J.
Hon'ble Manish Kumar.J.

1. Heard learned counsel for the petitioner and learned Additional

Chief Standing Counsel for the State.

2. By means of this writ petition the petitioner has challenged
revisional order passed by the Revisional Authority under Section 108 of

U.P. Goods and Services Tax Act, 2017.

3. The contention of the petitioner's counsel is that the revision of
the petitioner has been dismissed firstly on merits and then as not
maintainable. The submission is that the revision was maintainable in
view of the language used in Section 108 of the Act, 2017. He has taken
us through Sub-section 2 of Section 108, especially, clause 1 thereof
which says that Revisional Authority shall not exercise any power under
sub-section (1), if—(a) the order has been subject to an appeal under
section 107 or section 112 or section 117 or section 118; or (b) the

period specified under sub-section (2) of section 107 has not yet expired



Page No. 2

or more than three years have expired after the passing of the decision or
order sought to be revised; or (c) the order has already been taken for
revision under this section at an earlier stage; or (d) the order has been

passed in exercise of the powers under sub-section (1).

4. The submission is that though remedy of appeal was available to
the petitioner against an order passed under Section 73 of the Act, 2017
but a revision was also maintainable under Section 108 and the
petitioner chose to file a revision. If the order impugned is taken as an
order on merits, then, it is a cryptic order which has been passed without
due and proper application of mind to the facts and grounds raised in the
revision. The cryptic observation that the order impugned in revision
was not erroneous does it not satisfy the requisites of Sub-section 108
and is no order in the eyes of law as it does not discuss the facts nor the
claim of the petitioner at all within the scope of revision under Section
108. He submitted that if it is treated as an order dismissing the revision
as not maintainable, then, the same is clearly against the provisions

contained in Section 108 of the Act, 2017.

5. On being confronted Shri Rajesh Tiwari, learned Additional Chief
Standing Counsel for the State submitted that in fact the revision was not
maintainable. He submitted that as per his understanding the order

impugned is one which dismisses the revision as not maintainable.

6. Having heard learned counsel for the parties and having perused
the records, we are of the opinion that if the revision of the petitioner has
been dismissed as not maintainable, then, there was no occasion for the

Revisional Authority to have observed as under:-

"TOTITT BN H fAGRIGNTT GIRT SII_RY & §FUH
geyT FICyvl vrored feal @ Hidge Siefar SdE 7§l @
SR ReflorT &G q1iaer Trefa1—97 1§ 7&l &
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T8 o SeorgHy & f& UPGST/CGST sifafaag
P GNT 107 P SEflT OF Fevul d 3dier Jifora fad o

&1 HIgeT & ol first remedy & &Y 4 319 GRT HI< Pl
o GEHd 2/

9 YBEN I FN HWGd  GAET  gIrEeT
SHovvocio vae va [aaEact & sraifa fafrgqe T8 &

® BRI gy T8 8"

7. If the revision was not maintainable on the ground that there was a
provision of appeal, then, the Revisional Authority should not have
discussed any other aspect of the matter, however, if he entered into
merits of the matter in the sense as to whether the parameters and
prerequisites for exercise of revisional powers under Section 108 were
existing or not, then, he could not have observed that the writ petition is

not maintainable. The order is not clear.

8. Be that as it may, we have perused Section 108 of the Act, 2017

which reads as under:-

"108. Powers of Revisional Authority.— (1) Subject
to the provisions of section 121 and any rules made
thereunder, the Revisional Authority may, on his own
motion, or upon information received by him or on
request from the Commissioner of State tax, or the
Commissioner of Union territory tax, call for and
examine the record of any proceedings, and if he
considers that any decision or order passed under
this Act or under the State Goods and Services Tax
Act or the Union Territory Goods and Services Tax
Act by any officer subordinate to him is erroneous in
so far as it is prejudicial to the interest of revenue
and is illegal or improper or has not taken into
account certain material facts, whether available at
the time of issuance of the said order or not or in
consequence of an observation by the Comptroller
and Auditor General of India, he may, if necessary,
stay the operation of such decision or order for such
period as he deems fit and after giving the person
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concerned an opportunity of being heard and after
making such further inquiry as may be necessary,
pass such order, as he thinks just and proper,
including enhancing or modifying or annulling the
said decision or order.

(2) The Revisional Authority shall not exercise any
power under sub-section (1), if—

(a) the order has been subject to an appeal under
section 107 or section 112 or section 117 or section
118; or

(b) the period specified under sub-section (2) of
section 107 has not yet expired or more than three
years have expired after the passing of the decision
or order sought to be revised, or

(c) the order has already been taken for revision
under this section at an earlier stage, or

(d) the order has been passed in exercise of the
powers under sub-section (1):

Provided that the Revisional Authority may pass an
order under sub-section (1) on any point which has
not been raised and decided in an appeal referred to
in clause (a) of sub-section (2), before the expiry of a
period of one year from the date of the order in such
appeal or before the expiry of a period of three years
referred to in clause (b) of that sub-section,
whichever is later.

(3) Every order passed in revision under sub-section
(1) shall, subject to the provisions of section 113 or
section 117 or section 118, be final and binding on
the parties.

(4) If the said decision or order involves an issue on
which the Appellate Tribunal or the High Court has
given its decision in some other proceedings and an
appeal to the High Court or the Supreme Court



Page No. 5

against such decision of the Appellate Tribunal or
the High Court is pending, the period spent between
the date of the decision of the Appellate Tribunal and
the date of the decision of the High Court or the date
of the decision of the High Court and the date of the
decision of the Supreme Court shall be excluded in
computing the period of limitation referred to in
clause (b) of sub-section (2) where proceedings for
revision have been initiated by way of issue of a
notice under this section.

(5) Where the issuance of an order under sub-section
(1) is stayed by the order of a court or Appellate
Tribunal, the period of such stay shall be excluded in
computing the period of limitation referred to in

clause (b) of sub-section (2).
(6) For the purposes of this section, the term,—

(i) —record shall include all records relating to any
proceedings under this Act available at the time of
examination by the Revisional Authority,

(ii) —decision shall include intimation given by any
officer lower in rank than the Revisional Authority."

9. Sub-section 2 of Section 108 of the Act, 2017 says that - "The
Revisional Authority shall not exercise any power under sub-section (1),
if—(a) the order has been subject to an appeal under section 107 or
section 112 or section 117 or section 118." The words -"the order has
been subject to an appeal under Section 107" means that against such
an order an appeal has been filed. Noway these words can be understood
as implying that first of all the applicant, who has filed the revision
under Section 108, should file an appeal and only thereafter, a revision

will lie against such an order passed in appeal.

10. In view of the above discussion, we are of the opinion that the

impugned order in either eventuality is not maintainable. If it is taken as
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a decision on merits it does not consider the facts of the case and the
pleas raised in the revision. If it is taken as an order dismissing the
revision as not maintainable, then, it is against the provisions of Section

108, as discussed hereinabove. The impugned order is quashed.
11.  The writ petition is accordingly allowed.

12. The revision shall stands restored to its original number before the
Revisional Authority for a consideration afresh in accordance with law

keeping in mind our observation hereinabove.

(Manish Kumar,J.) (Rajan Roy,J.)

Order Date :- 22.01.2025
R.K.P.

Digitally signed by :-

RAJ KUMAR PATEL

High Court of Judicature at Allahabad,
Lucknow Bench
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